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REMARKS 

Claims I and 4-13 stand rejected under 35 U.S.C. 103(a) as being unpatentable 
over US S»2S3,458 (Christian) in view of DE 2823064A (Whitten). Applicant traverses 
tfie Section 103(a) rgection based on the PTO*$ assertion that: 

e Christian teaches simulated logs (containing variations in diameter) made of 
polyvioyl chloride thermoplastic, 

• Christian ftils to teadi that the thermoplastic is polypropylene, 

• Whitten teaches imitattoti/simulated tiee parts which is made of various materials 
including polypropylene; and, thus» 

• It would be obvious to a person of ordinary skill in the art at the time of the 
inventiM to substitute polypropylene for the PVC disclosed in Christian. 

Apirficant submits that case for obviousness proposed by the PTO fells short of a prima 
facie case for obviousness. That Is, Applicant submits that Christian, whether alone or in 
combination with Whitten, fails to teach or suggest the claimed subject matter. The 
dijBTerences between the plastic logs of the claimed invention and the prior art include 
diameter deviation and material of construction. More ^>ecifically, the deficiencies of 
Christian include ^ling teach or suggest (a) variations in diameter in a single log or (b) 
changes in both log morphology and in materials of construction are not supplemented by 
Whitten. 

Whh r^ard to a faihire to teadi or suggest variations in diameter, a fsix reading of 
Christian discloses various round or square tubular-shaped logs^ each of which has a 
substantially uniform sur&ce dimension (diameter) over its length except at apertures for 
receiving bohs. For instance, Christian states that the basic component of his invemion 
comfHises sections of polyvinyl chloride (PVC) tubing which may be precast with a 
simulated external log design to include knots^ oacks and wood grain. Absent any 
amplification by Christian on its meaning, a person of ordinary skill in the art, knowing 
how tubing is made, would understand the ''precast whh simulated external log design*' to 
mean a decorated sur&ce, e.g. a painted surface. In the figures of Christian the logs are 
shown to be uniform so as to permit being stacked to provide a building structure with 
durd>le and reliable constniction. 
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Moreover, a person of ordioary skill in the art would recognize the need for 
uniformity in the logs of Christian and understand that the logs disclosed by Christian 
logs would not have any diameter deviation let alone a deviation in the range of 2 to 60% 
as illustrated in Figure 1 of Applicant's specification. Such diameter deviation is a 
critical element in the logs of applicant's invention in that it provides a surfice analogous 
to natural wood used in posts and rail fencing, not merely a superficial Emulated sur0u:e. 
Without such diameter deviation plastic logs would appear to be like the uniform 
extruded pipe used in the Christian logs. While such uniform tubing as disclosed by 
Christian could be used in fencing, a person of ordinary skill in the art with any concept 
for aesthetics beyond ait deco simply would not think of using such uniform tubing as a 
substitute for wood post and rail fencing or of modifying the Christian logs fbr post and 
rail fencing. There is not any teadiing or si^gestion in Christian that would motivate 
such modifications for diameter deviations. 

With regard to diange in log moq^Iogy, the Christian logs havea unique 
morphology provided by the shell/core structure optionally reinforced by I-beams. With 
cefereoce to the Figures of Christian, it appears the thermoplastic PVC is less than 20% of 
the log vohime and the hard cast foam is more than 80% of the log volume except, 
perhaps, when the core also comprises an I-beam. Christian does not define hard cast 
foam, but a person of ordinary skill in the art could believe it to be something other than 
thermqplastic. There is no suggestion in Christian to substitute the composite morphology 
of a shell/core structure with an extruded morphology provided in a plastic log 
comprising at least 80% thermoplastic materials. Moreover, a person of ordinary skill in 
the ait would not be motivated by Christian to substitute the composite morphology 
^ch is apparently important for the building construction contemplated by Christian for 
a simple morphology which is useful in post and rail fencing made of at lest 80% 
thermoplastics. 

With regard to change in materials of construction, the thermoplastic in the 
Christian logs is PVC. As previously argued by Applicant, PVC is known to have a low 
flexural modulus, e.g. not more than 10,000 psi. Thus, Christian achieves rigidity by 
filling the PVC pipe with a hard foam core or optionally an I-beam. There is no 
suggestion or motivation in Christian to use thermoplastics with a higher flexural 
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modulus, eg, of at least 70,000 psi. Similarly, there is no suggestion in Christian to 
substitute polypropjdene or polyethylene for any of the diverse materials of oonstixiction 
used by Christian to achieve the desired utility. The composite logs of Christian 
appaiently are aiited for the purpose of building stacked wails of bolted logs. Thus. 
Christian provides no motivation to substitute a more expensive thermoplastic plastic 
material for the tnexpensive PVC. 

The deficiencies of Christian in failing to teach or suggest the plastic logs of this 
invetitioo havii^ a diameter deviation and a unique material of construction are not 
supplemented by Whitten which discloses decorative model trees having a wire skeleton 
supportii^ a sleeve tiunk which is coated with a texture n rnterial to simulate a natural tree 
hark. The texture coatii« can be sisal, coconut, animal hair, cotton, wool, nylon and 
polypropylene among other materials. Cleariy the texture materials suggested by Whitten 
are in the nature offluffto be adhered to a substrate. Thu9» the mere listing of 
polypropylene as one of many materials for simulatii^ bark on the sleeve does not teach 
or suggest any modification of Christian for (a) diameter deviation in a log comprising 
(b) at least 80% thermoplastic materials comprising at least one polyolefin (polyethylene 
or polypropylene). Even if, for the sake of argument, a person of ordinary skill in the art 
was motivated to substttute a material in Christian widi one listed by Whitten, the mere 
change of PVC for polypropylene would not provide a log with at least 80% 
thermopluttc because the PVC content of tiie Christian logs is, apparemly, less than 20% 
of the volume of the logs. 

Absent hincbight reconstruction of the Christian logs using Applicant's 
specification as a template, there is no way a person of ordinary skill in the art would be 
motivated to make the wholesale changes from the Christian ^)ecification to arrive at the 
unique logs claimed by Applicant. Such changes could not be made without some 
motivation to change the utility of the Christian logs from wall building materials to a 
utility as a post and rail fence. Such motivation simply docs not exist in Christian or 
Whitten. Post and rail fencing is unique in that relatively thin diameter extnistMis (about 
2 inches in nominal diameter) are required to span relatively long distances (about 8 to 10 
feet) without sagging. The Christian logs are dther supported over their length by the 
lower logs in the stack or leinforeed by an I-beam when spans are contemplated. The 

4 

PAGE 4I12'RCVDAT5(2/20059:02:13PM [Eastern DayOghtte^ 



01/81/1999 00:91 8605720522 



THOMAS E KEULEY 



PAGE 



Whhten trees comprise an erect standing truck with various types of simulated bark. 
Neither Cfarisdan nor Whitten ccMitemplate stnictmal post and fail fencing that has 
diameter deviations to simulate natural wood. Neither contemplates a material of 
constniction that would he useful for achieving such a log. Neitfa^ suggests a 
modification of the other to achieve such a log. 

Hie above comments should satisfy the three step factual inquiry for 
nonobviousness as set foith by the U.S. Supreme Court in Qfft^ftni Y , John Deere by 
showii^ thai a peraon of ordinary skill in the art would not find Applicant's invention 
obvious in view of the differences between the invention and the prior art. In Qgnifjig? the 
Supreme Court ako enunciated other indicia of nonobviousness^ e.g. commercial succes$^ 
long-fdt but unsohred needs, and fiilure of others^ that might be used to marshal and 
eramine ficts for probative value on tte matter of obviousness. In this reganl. Applicant 
refers the PTO's attention to an article from the Pocono Reconi, Sunday April 10, 2005, 
[attadied hereto as Exhibit A] reporting on the chimed subject matter and the success of 
the inventor in developing plastic logs for post and rail fencing (which meet the criteria 
ofthe pending rqected claims). The article reports that sales have been made to the 
United States Department of Agriculture and to a National Park which are organizations 
noted for purchasing on performance not hype, i.e. commercial success is not premised 
on marketing. The article also notes that there are some 3 1 companies making decking 
out of $cFq> plastic tnixed with sawdust. A review of plastic decking at any local 
hardware store should provide proof of the existence of at least several of the 3 1 
companies. The reason for the high number of companies making decking from recycled 
plastic is simplicity and ease in achieving performance. There is a dearth of plastic post 
and rail fencing. An internet query of vinyl plastic post and rail fencing will show 
material made from hollow vinyl (PVC) extrusions. But, Applicant is not aware of any 
other matm&cturer in the United States making plastic logs for post and rail fencing from 
recycled plastic, let alone from polyolefins such as polyethylene and/or polypropylene, 
and submits that the facts support non-obviousness. That is, it is not obvious what 
materials of construction will permit recycled plastics to be used in making plastic logs 
usefiil for post and rail fencing. Nor is h obvious that how to achieve an appearance in 
extnided plastic that will emulate natural wood. The fact that plastic togs meeting the 
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critaia of tbc claimft are not ubiquitous like decking is probative evidence that it in not 
obvious how to oaft a suitable plastic log from plastic. These secondary ccmsiderations 
tmttress the primaty consideration that a parson of ordinary skill in the art would be 
motivated to modify the materials of Christian and/or Whittea only by hindsight 
reconstruction using Applicant's specification as a bluqmnt which is impennissible in 
assessing obviousness. The fact that the disclosures of Christian and Whitten are devoid 
of the any relevant suggestion or motivation belies obviousness. 

The Examiner is urged to visit wwwxlosethdoop com for a view of plastic logs 
of this inventicm. 

Reconsideration and withdrawal of the Section 103 flection is respectfully 
requested. In view of the above remarks Applicant respectfully submits that the pending 
claims 1 and 4-13 as amended are patent^le over Ae cited art and request 
reconsiderati<m and withdrawal of the rejections and allowance of claims. Applicant's 
attomqr welcomes an interview to expedite prosecution of this application. 

Respectfully submitted. 



Thomas E. Kelley / 
Applicant's Attorney 
R^stration No. 29,938 
Phone: 860-572-5274 / ceil 603-490-5086 




6 



PA(X6/12'RCVDATSQQ005 9:02:13PM [Eastern DayOghtrm^^ 



01/61/1999 08:81 8685728522 



THOMAS E KELLEY 



PAGE 



Exhibit A 

Pocono Record, Sunday April 10, 2005 
Article by News and Business Editor Susan Koomar 
T ve got just two words for you: Recycled Plastics** 

reporting sales of plastic logs for post and rail fencing by inventor Patrick Kelley to 
United States Department of Agriculture in Maryland and Arches National Park in Utah 
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Bdcono Record 
SUNDAY 
April 10, 2005 



I 



Mews & Business Editor Susan Koomar 



I've got just two words 
for you: Recycled plastics 



W. End entrepreneur 
envisions a future in 
wood-grain fencing 

By SUSAN KOOMAR . 

News and Business Editor 

Pat Kelkys product is unique, but his 
strategy for building a small businesd i$n*t 

Kelley, foxznder of Waste Not Technolo- 
gies in Saylorsburg, recycles plastics into 
f^nce posts and rails molded and colored 
to look Like wood. 

It took the soft-spoken, bespeckled 
chenucai engineer 10 years to develop the 
process, which he hopes to have patented. 
He built a spare, metal building off Kun- 
kletown Road to manufacture the fencing, 
which is sold through a Kresgeville-based 
Internet business called Close the Loop. 

Kelley met Close the Loop owner Rita 
Lacey at the West £nd Fair. 

'*It's a good match because she's good at 
selling it and Fm good at making it,'' said 
KcUey. 

Lacey said there's nothing like the prod- 
uct anywhere else in the United States. 

"It's solid recycled plastic that looks like 
real wood. It*s beautiful, lasts a lifetime 
and was invented locally," she said. 
. They talked with volunteer counselor 
Mac Walker of the Service Corps of 
Retired Executives (SCORE) for advice on 



See PLASTIC. Page U 
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Above: Ground plastic is 
melted and molded into 
fence rails and posts. The \, 
{>epartment of Agriculture 
and ^e National Park Ser- 
vice are interested in using :* 
the maintenance-free fence. 

Left W^ste Not Technoio- • 
gies uses pfastic.from Beth- 
lehem candy maker Just 
Bom, Bergen fblymer in . 
Gilbert and the Monroe 
County Municipal Vtote 
Authority. 
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-I . . X J . i ' DAVID WDWELL/PocoooJUcord 

Fence rails wtth the took of wood are made of recycled plastic at Pat me/$ Waste Not Technologies In Saylo«burg. 



PLASTIC 



From Page £1 

a business pl^. 

SCORE, which has a Monroe 
County chapter* will host a 
seminar on Wednesde^, April 
20, for entrepreneurs who 
want to start a business. 

KeUey has won a state grant 
for up to $250,000 for addition- 
al machinery and will get a 
STTiall business loan through 
the Northeast Pennsylvania 
AUiance to expand. 

He uiged fellow startups to 
seek out local resources. 
"You have to find them. They 
• don't know you exist. Net- 
working Is very critical,' said 
Kelley, * 

He praised the stare for its 
conunitment to helping fledg- 
ling companies — and proxnot- 
ing recycling. 

"People should know the 
state is invoNed in things like 
■ this," said Kelleyi "TheyVe 
been emphasizing collection 
(of recyclables) for years, but 
there weren't a whole lot of 
people making oroducts." 
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in the process of fiUing an 
order for 2,000 feet of fencing 
for the U.S. Department of 
Agriculture in Maryland. 

The durable but natural-look- 
ing fencing has even been used 
in Arches National Park in 
Utah. Kelley is working on a 
special order for the park, 
where managers want a light^^ 
colored version to blend in 
with the Southwestern land- 
scape. 

Big and little 

Kelley spent 16 yeazs in plas- 
tics fabrication with Mobil 
Chemical Coip. He has a bach- 
elor's degree in chemical engi- 
neerinig fh>m Worcester Poly- 
technic Institute and an N^A 
from Rutgers University. He 
teaches at Northampton Com- 
munity CoUege. 

Kell^ found it difficult to 
advance new ideas at a large 
company. 

. Tor most of my life I was 
interested in trying to do some- 
thing on my own ' he said. "^In 
a big cori>orat!on, you're trying 
to get your ideas through, and 
It's a big mill/ 

^SVR:USPTMFXRF-1I2^ 



"It took a lot of tinkering/ 
said Kelley as he pulled out an 
early unsuccessful attempt at 
making plastic look like wood. 

"This is just horrible. It's 
rough. It's ugly," he said of the 
prototype with awkward 
bumps instead of the realistic 
wood grain on the current ver- 
sion. 

"About two years ago I got a 
pretty good-looking product," 
said Kell^, who has since been 
busy shif^Jig from research 
mode into productioiL 

Kelley is seeWng investors, 
but wants to maintain control 
of the business and keep it 
local. He expects to start hiring 
employees this fslX and may 
eventually move the company 
to one of two business parks 
being developed in Coolbaugh 
Township. 

"We should probably be in an 
industrial park where we 
would have much more room,** 
he said- 



fine shavings. He also gets 
plastic reflise from Bergen 
Polymer in Gilbert' and the 
Monroe County Municipal 
Waste Authority 

The shavings go into a 
macliine, where they are melt- 
ed, colored and formed into 
tejcturized "logs.** 

Sales have huge potential to 
grow based on the expanding 
popularly of recycled plastics 
made into lumber for decks, 
said Kelley. 

"There are now 31 compa- 
nies making decking out of 
scrap plastic mixed with saw- 
dust," he said. "We see this as a 
niche of that As those busi* 
nesses have grown we see the 
potential for this to grow." 

As Waste Not l^chnologies 
expands* so does recycling, 
said Kelley. 

"We're going to save more 
plastics firom going to landfills 
and put it into a usefld prod- 
uct," he said. 



Shredded and molded 
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